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ABSTRACT 

The process of removal of judges of the Constitutional Courts in 

Pakistan is a part of the accountability of judges to ensure the 

independence of judiciary and rule of law. The Constitution has 

mandated a permanent disciplinary council called the Supreme 

Judicial Council to conduct inquiries against judges of the 

Constitutional Courts and give recommendations to the President, 

who has been authorized by the Constitution to take the final decision 

of removal. The present study focuses on the critical analysis of the 

composition of the Council keeping in view the generally recognized 

standards of fairness and impartiality. With the help of this study an 

attempt has been made to highlight the weaknesses in the process of 

removal. This study has identified the problems with the composition 

of the Council while it conducts inquiry against one of its own 

members including the Chief Justice of Pakistan and has 

recommended amendments regarding the possible improvements in 

the composition of the Council. 

Introduction 

The Constitution of the Islamic Republic of Pakistan, 1973 

(hereinafter referred to as the Constitution) has mandated the 

Supreme Judicial Council (hereinafter referred to as the Council) to 

initiate inquiries against the judges of the constitutional courts of 
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Pakistan and to recommend their removal if found guilty in the 

opinion of the majority of the members
1
. 

The Council is comprised of three senior most judges of the Supreme 

Court of Pakistan including the Chief Justice and two senior most 

Chief Justices of the High Courts in Pakistan
2

. The Council’s 

mandate extends to initiate inquiries against any member of the 

council including the Chief justice of Pakistan.  The Constitution has 

granted exclusive jurisdiction to the Council to initiate inquiries 

against judges of the superior courts. The Council can initiate an 

inquiry suo-moto or on a reference by the President of Pakistan or 

upon information received from any source identifying violation of 

the Code of Conduct or on the grounds of physical or mental 

incapacity to perform the duties of his office
3
. 

When the Council decides to proceed against a judge who is a 

member of the Council, the said member should be replaced by the 

judge who is next in seniority to him
4
. Similarly if any member of the 

Council cannot attend a meeting of the Council he/she should be 

replaced in the same manner as mentioned above. 

At the conclusion of the inquiry if the Council is convinced about the 

guilt or incapacity of the judge under inquiry, It would recommend 

the removal of the judge in its report to the President of Pakistan 

(hereinafter referred to as the President) by a majority of its total 

membership. The President has discretion to agree with the 

recommendation of the Council or act otherwise. According to the 

Constitution the recommendation of the Council, its proceedings and 

the removal of a judge cannot be challenged before any Court
5
.  

Composition of the CouncilAnd the Question of Bias 

Analyzing the provisions of the Constitution it is revealed that when 

the Council decides to initiate an inquiry against any member of the 
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Council, the judge under inquiry would be replaced by the judge next 

in seniority to him. While conducting proceedings against a judge 

who is a member of the Council, the presence of a reasonable 

suspicion of bias cannot be completely ruled out because if the 

Council would recommend the removal of the judge under inquiry, 

the substitute judge who is a temporary member of the Council 

would benefit by becoming a permanent member of the council and 

also by going up the ladder of promotion. In case of an inquiry 

against a senior member of the Council most of the members of the 

Council would apparently benefit in a similar manner and in case of 

an inquiry against the Chief Justice of Pakistan all the members of 

the council would apparently benefit by his removal.   

Whether the presence of such a reasonable suspicion of bias in the 

composition of the council would affect the validity of the 

recommendation of the Council or not requires legal research and 

deliberation. 

Presence of Bias  

In order to determine the presence of bias the English Courts have 

been applying the following two tests. 

1. Real likelihood of bias 

2. Reasonable suspicion of bias  

In the real likelihood of bias test the Court determines the presence of 

bias by inquiring into the facts of the case and by considering the 

evidence produced before the Court regarding the presence of bias. 

However in the reasonable suspicion of bias test the Court determines 

the presence of bias not by going through the evidence regarding the 

presence of bias but from the point of view of, what an ordinary 
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person aware of the facts would think about the presence or absence 

of bias in the case. 

In Metropolitan Properties Co V. Lennon
6
, a wider interpretation was 

given to the test of real likelihood of bias.  It was decided that the 

question of bias should not be determined by touchstone of the 

evidence produced regarding the existence of bias; it should rather be 

determined by considering what an ordinary person cognizant of the 

facts would think about the presence of bias in a case. The ratio of 

the decision being that justice should not only be done but it must 

also be seen to be done. 

However, the House of Lords in R V. Gough deviated from the 

interpretation given in Metropolitan V. Lennon and laid down that 

the question of bias in a case should not be decided from the 

perspective of an ordinary person rather the Court in such cases 

should personify itself as an ordinary person aware of the facts and 

decide the question of bias. Further said, that the evidence available 

to a Court is not available to any ordinary person. Lord Goff further 

stated that the question of bias should be decided in terms of 

possibility and not probability
7
. However, In a later case the House of 

Lords in order to bring the test of bias in accordance with the 

jurisprudence of the European Court of Justice once again shifted to 

the perspective of an ordinary person aware of the facts to determine 

the presence or absence of bias
8
. 

The Singapore High Court in Tang Kin Hua V. Traditional Chinese 

Medicine Practitioners Board
9

 held that there is no substantive 

difference between the two tests and are just two different ways of 

expressing the same thing. However in Re Shankar Alan
10

 the same 

Court speaking through Judicial Commissioner Menon held that the 

two tests are significantly different from each other. Further said that 

though the results obtained by these test might be the same but the 

substance is significantly different. Held that in the real likelihood of 



Journal of Law and Society Law College 

Vol. XLVIII, No. 71 University of Peshawar 

 July 2017 

    

 

55 
 

bias test, the Court determines the possibility of the existence of 

actual bias in the case; whereas in the reasonable suspicion of bias 

test, the court determines the existence of bias from the point of view 

of an ordinary person cognizant of the facts irrespective of the 

satisfaction of the Court regarding the absence of actual bias. 

Reliance was made on the judgment in the case of Ex parte McCarthy 

where the decision of the Magistrate was set-aside on the ground of 

its inconsistency with the principal that justice should not only be 

done , It must also be seen to be done. 

The Supreme Court of India was faced with a similar proposition 

regarding the determination of the presence of bias in the case of 

Manak Lal V. Prem Chand
11

. In this case a complaint was filed 

against an Advocate of Rajhistan High Court on account of 

professional misconduct. The relevant Bar Council constituted a 

panel to look into the allegations of misconduct. The panel consisted 

of two members and Chairperson. The chairperson of the panel who 

was a senior member of the same High Court had represented the 

petitioner earlier in a case before the same High Court. The 

composition of the panel was challenged before the Supreme Court 

on account of bias. 

The Supreme Court declared that there was no possibility of an actual 

likelihood of bias as the Chairman of the panel is a senior member of 

the bar and might not even remember that he has represented the 

petitioner in an earlier case. However, the Chairman was disqualified 

by the Court holding that justice should not only be done but 

manifestly be seen to be done. The Chairman being a senior 

professional would conduct the proceedings fairly and would do 

justice but the same might be perceived by people as biased. It is 

therefore necessary to disqualify him so as to retain the confidence of 

the people in the fairness of the proceedings. The Indian Supreme 

Court in Kraipak
12

 case reaffirmed the same principle and said that 
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the existence of a reasonable suspicion of bias is the real test of bias 

rather than the test of actual presence of bias. 

Analyzing a proposition where the council proceeds to initiate 

inquiry against the most junior member of the Council, the judge 

under inquiry would be substituted by his immediate junior. Since the 

substitute judge is junior to the judge under inquiry, the possibility of 

a reasonable suspicion of bias apparently exist on part of the 

substitute member of the Council and not the rest of the judges who 

are senior to the judge under inquiry. The following propositions 

arise out of the situation and require serious consideration. 

1. As the Council submit its report to the President in terms of 

majority of the membership, would the presence of one member 

against whom there is a reasonable suspicion of bias affect the 

validity of the report? 

2. Would the interest of one interested member, influence the 

recommendation of other members? 

3. Mindful of the fact that the council can only recommend the 

removal of a judge and does not take the final decision of 

removal. Would the presence of one member who apparently 

seems biased affect the validity of the final decision of removal 

by the President? 

Analyzing the first proposition amongst the above mentioned, It can 

be said that the presence of one interested member might not affect 

the recommendation of the other senior members who don’t have any 

interest at stake. These members are senior Justices of the Supreme 

Court and senior Chief Justices of the High Courts and are expected 

to show the highest level of professionalism and impartiality. 

However, it has been laid down by the Supreme Court in D.K 

Khanna V. India
13

 (AIR 1973, H.P 30) that when a committee or a 
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board has to decide a matter, the decision will lose its validity even if 

one of the members is biased. It would not even matter if such if that 

member actively participated in the proceedings or not. The ratio 

being that it is not the presence or absence of actual bias which 

would determine the question of bias but the presence or absence of a 

reasonable suspicion of bias. 

Extending the above laid ruling by analogy to the proceedings of the 

Council It can be safely concluded that the presence of a member 

who is apparently biased will affect the validity of the report to the 

President even if the member would not actively participate in the 

proceedings. 

Considering the second proposition related to the influence of an 

apparently biased member on the other members of the Council. 

Apparently looking at the situation it might not be possible for a 

junior member to necessarily influence the senior members of the 

Council however, the possibility cannot be completely ruled out .The 

chances of this happening might to low but would still exist.  The 

Supreme Court of India on a similar proposition in Sarana
14

 case held 

that while deciding the question of bias, human course of conduct 

and probabilities cannot be ignored. When a decision is taken by a 

group of persons, like a board or a council, the members do not act as 

electronic devices or machines. Members of a group are bound to 

influence one another. Hence In the light of this judgment of the apex 

court of India , this conclusion can be drawn that a biased member of 

the Council may in a subtle manner influence the other members of 

the Council and can possibly affect the final recommendation of the 

Council. 

Deliberating upon the third question regarding the presence of a 

reasonable suspicion of bias on part of a member of the 

recommendatory body and its affect on the validity of the final 

decision of removal by the President.  In the process of removal of 
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judges of the superior courts the President has the final authority to 

decide the question of removal. This power acts as a check on the 

fairness of the report of the Council and its proceedings.  The 

President may not agree with the recommendation of the Council to 

remove a judge and may act otherwise. However this discretion of 

the President is subject to the requirements of fairness and 

reasonability. It must be exercised on some reasonable grounds in a 

fair manner. The Supreme Court of India in Kraipak case
15

has held 

that in cases where the competent authority exercises its powers on 

the recommendation of a person, body or a committee, the bias of the 

recommendatory body affects the validity of the final decision. It was 

said that although the Committee might not be the decision making 

authority but its recommendation plays a vital role in the making of 

the final decision. 

Concluding in the light of the above judgment it can be said that even 

if reasonable suspicion of bias exists with regard to one of the 

member of the Council, the proceedings of the council, its report and 

even the final decision of removal would lose validity ;not with 

standing the facts that the Council’s role is only recommendatory in 

nature and that It submits its opinion in terms of majority of its 

membership. 

The above discussion was held related to the proposition where the 

council initiates inquiry against the junior most member of the 

council. Since the Council can initiate proceeding against any 

member of the Council including the Chief Justice of Pakistan, the 

reasonable suspicion of bias would increase in case of proceedings 

against a senior member. In an inquiry against the Chief Justice of 

Pakistan there would be a reasonable suspicion of bias with regard to 

all the members of the Council, as all would apparently benefit by the 

removal of the Chief justice of Pakistan in terms of their promotion. 
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Suggestions 

Based on the analysis of the literature available, case studies, general 

principles of administrative law regarding inquiries, the following 

recommendations may be considered to improve the process of 

removal of judges of the higher judiciary in Pakistan.  

There are two ways to resolve the problem of the presence of 

reasonable suspicion of bias in the composition of the Council while 

it conducts an inquiry against one of its own members. Either the 

process of removal be entirely changed or to make certain 

meaningful amendments in the existing removal process. 

 The existing process of removal can be modified by 

introducing a separate mechanism only for the removal of 

judges who are members of the Council by making 

constitutional amendments to that effect. The preferable 

mechanism for the removal of the members of the Council 

would be a parliamentary removal mechanism. The inquiry 

against a judge, who is a member of the Council, should be 

conducted by an adhoc tribunal consisting of the former 

Justices of the Supreme Court who should make a 

recommendation to the Parliament regarding the removal of 

the judge under inquiry. The parliament should consider the 

recommendation in a joint sitting and pass a vote for the 

removal of the judge by no less than 2/3
rd

 of the total 

membership of the parliament. OR 

 Alternatively another arrangement can be made to avoid the 

reasonable suspicion of bias in the removal of judges who are 

members of the Council. Inquiry against judges who are 

members of the Council should be conducted by an adhoc 

tribunal to be appointed by the President on the 

recommendation of the Prime Minister and Leader of the 
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opposition. The adhoc tribunal would consist of retired 

judges of the SC. The adhoc tribunal would then recommend 

the President regarding the removal of judges who are 

members of the Council and are under inquiry.  

 The process of removal of judges can be entirely changed by 

entrusting the power of removal of judges of the higher 

judiciary to the same bodies responsible for the appointment 

of judges under Article 175-A of the Constitution. The 

composition of the bodies responsible for appointment is 

more transparent, democratic and gives representation to all 

the organs of the state. The Constitution should be amended 

to mandate the Judicial Commission and Parliamentary 

Committee for the removal of judges of the higher judiciary. 

Since under the current legal regime the President only has 

discretion in the removal procedure when the Council 

recommends the removal of a judge and has no role or power 

to ensure the transparency of the proceedings conducted in 

case the Council does not recommend removal. This new 

recommended procedure would also ensure the transparency 

of the process in cases where the removal of a judge is not 

recommended.  
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